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USES AND TRUSTS. 





THE SUBJECTION CLAUSE. 


In the case of Coster v. Lorillard, before 
referred to, after the devise for the benefit 
of the nephews and nieces of the testator 
for their lives, the testator directed, that 
after the death of all his said nephews and 
nieces, all his estate then remaining should 
be equally divided among all the children 
of his said nephews and nieces, and the sur- 
viving children of such of themas might then 
be dead, in equal proportions per stirpes, 
and not per capite, such distribution not to 
be made until two years 2fter the decease 
of all his said nephews and nieces. 

Although trustees in that case were ap- 
pointed, yet we shall find that Chief Jus- 
tice Savage tries the validity of the devise 
over, as though no trustees were appointed, 
or, what is the same thiay, as though the 
trustees, and nephews, and nieces could 
legally convey. His doetriue is, therefore, 
applicable to a devise where no trustees 
are appointed. 

In allusion to the Revisers’ Notes, he 
says,* “ That definition is as follows :— 
‘Such power of alienation is suspended 
when there are no persons in being, by 
whom an absolute fee in possession can be 
conveyed.’ This definition, it will be seen, 
is exemplified in the instance put by the 
Revisers, of a life estate granted to A., re- 
mainder to B.in fee. Here there is no con- 
tingency as to the person entitled to the re- 
mainder; and it istrue, that the whole estate 
can be conveyed by A. and B. uniting in a 
conveyance, But I will put this case: an 
estate for life to A., remainder to the 
eldest son of B., who shall be living at the 
death of A. Suppose B. has a son living 
at the creation of the estate. Can there be 
a union of the life estate and remainder so 
as to convey the whole estate? Manifest- 
ly not. Here is a contingency which has 
not occurred, and cannot be determined 


* Coster v. Lorillard, 14 Wend. Rep. 310. 








until the death of A. Such a remainder 
would necessarily suspend the power of 
conveying an absolute fee in possession, 
until the death of A., and yet there is a 
person in being, who would have an imme- 
diate right to the possession upon the death 
of A. We will suppose, however, that A. 
and B.’s son, unite and convey to C. what 
purports to be the whole estate. But be- 
fore A.’s death, B. has another son born, 
and the elder son dies, then A. dies. What 
becomes of C.’s remainder? It goes ac- 
cording to the grant or devise to the eld- 
est son of B, living at the death of A., and 
C. loses it. 

The case supposed, says the learned 
judge, is, in principle, the case then before 
him. Suppose, for the sake of argument, 
that the trustees convey, though I have 
shown that they cannot. Suppose, too, 
that the twelve persons beneficially inte- 
rested in the rents and profits can convey, 
though the statute says they shall not. And 
I will, for the present, suppose that a con- 
veyance from them is necessary for the 
purpose of alienation—suppose they and 
the trustees are ready and willing to unite in 
a conveyance to transfer an absolute fee in 
possession. It is very clear that they can- 
not do it alone, for the interest and estate 
of all of them ceases, by the terms of the 
devise, wpon the death of the survivor of the 
twelve nephews and nieces. Application is 
then made to the grand nephews aud nieces 
now in existence; and who would take were 
the twelve nephews and nieces now to die 
—what estate can the grand nephews and 
nieces convey? They are indeed persons 
answering the description in the devise as 
owners of the remainder; they may be 
said to stand in the character of heirs pre- 
sumptive ; whether they will ever enjoy 
the remainder of the estate depends upon 
a contingency—it depends upon the fact of 
their surviving all the twelve nephews and 
nieces. But to test it still farther. Sup- 
pose all parties unite in a conveyance to 
John Stiles, and he takes possession. The 
nephews and nieces continue to increase, 
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and multiply and replenish the earth with 
a numerous progeny ; they live to a good 
old age themselves, and one of them, as | 
we all know is consistent with possibility, 

should more than double the ordinary pe- | 
riod of human existence, in all probability | 
the fifteen grand nephews and nieces now | 
in existence will have descended to the | 
tomb, and their children or grand-children, 

together with all the other descendants of 

the original twelve, will claim their shares 

as purchasers. They take under the ori- 

ginal devise, not by deseent, and the con- | 
veyance of their particular ancestor is no 

estoppel to them. Is it not clear that John | 
Stiles, or his descendants, must give up 
the possession? The truth is, says the 
learned judge, as I have already stated, 
that the present fifteen grand nephews and 
nieces have no present estate ; they have 
a possibility: if they survive the twelve 
nephews and nieces, then they take their 
proportion ; if they die, no interest of theirs 
in the estate in question can descend totheir 
heirs. It is impossible, then, to convey an 
absolute fee in possession; and this impos- 
sibility results upon the previous supposi- 
tion, from the fact that the estate given in 
remainder, suspends the power of aliena- 
tion during the continuance of twelve 
lives. That the estate 17 remainder is a 
future estate, dependant upon a precedent 
estate, has already been shown. Parts of 
the 14th and 15th sections close this view | 
of the case, and draw the conclusion re- | 
sulting from these premises. Every future 
estate shall be void in its creation, which 
shall suspend the absolute power of aliena- | 
tion for a longer period than during the | 
continuance of not more than two lives in 
being at the creation of the estate. The | 
remainder over was therefore void in its 
creation. 





THE BANKRUPT LAW. 


WE present to our readers the answer's 
given by the District Judges of the South- 
ern and Northern Districts of New York 
to inquiries proposed by the Secretary of 
State, with reference to the operation of 
the Bankrupt Law: 


Extract from the Answer of the Hon. 8. R. 
Betts, Judge of the Southern District of 
New- York. 


It affords me satisfaction to state my | 


| 





The Bankrupt Law. 


conviction, that most of the applicants, 
whose cases have come before me, are 
meritorious objects for the provisions and 
privileges of the law. 

The greatest proportion of them are 
hopelessly insolvent, and the amount of in- 
debtedness, exhibited by the schedules, is of 
appalling magnitude; yet, so far, the 
jealous and vigilant scrutiny of creditors 
has brought to light no acts of dishonesty 
or unfairness, tending to discredit these 
debtors as a class. As a general fact, their 
integrity stands untarnished. 

Another prominent particular in most of 
the cases, in this city, is, that the debtors 


| have exhausted all resources before ap- 


pealing to the bankrupt act. It is very 
rare that a pittance of property remains for 
distribution among the mass of debts with 
which the schedules labor; and from the 
general acquiescence of creditors in the 
discharge of applicants, it is just to believe 
that whatever of means they possessed were 
honestly applied in efforts to sustain their 
credit, and meet their liabilities. For out 
of seventeen or eighteen hundred volunta- 
ry applications, only about one hundred 
have been opposed, and in a large propor- 
tion of these cases, the opposition was 
madetoadecree ot bankruptcy, and was not 
continued against a petition for discharge. 
Auother particular worthy of notice, is 
the comparatively small number of bank- 
rupts who have made voluntary application 
in this district ; taking into view its popu- 


' lation, and business, and peculiar relation 


to other parts of the country, it may be re- 
garded remarkable, that, instead of out- 
numbering every other district inthe Union 


| in applicants, it is among the lowest in the 


scale. It is understood that this is owing 
to a very general composition of mercan- 
title debts, induced to a considerable de- 
gree by the passage of the law, which has, in 
that way, effected relief to a deeply sufler- 
ing class of debtors, without driving them 
to open bankruptcy. 


Extract from the Answer of the Hon. A 
Cunkiine, Judge of the Northern Dis- 
trict of New-York. 


With regard to the remaining branch of 
your inquiry, touching the effect and ope- 
ration of the law, I desire to be understood. 
as disclaiming any pretension to an ability 
to furnish infurmation superior to that pos- 
sessed by enlightened and observing citizens 
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in general. In relation, however, to the 
voluntary applications which have come 
before me, [ am constrained to state, that 
I have seen less evidence than I expected 
to meet with, of abuse of the privileges 
secured by the act, and that I believe its 
beneficial effects have been very great. 
Some unworthy men have undoubtedly 
availed themselves of it, who, individually, 
had little claim to its benefits. It may well 
be doubted, however, whether, in any consi- 
derable proportion, even of these cases, 
creditors have lost any thing of value to 
them by the discharge of their debtors ; 
while, generally speaking, the unoffending 
families of the debtors {who ought not to 
be regarded as beneath the care of the law) 
have been essentially benefitted. 

But it is to be considered, that these 
cases are only rare exceptions tothe general 
effects of the law; that they were fully 
anticipated (and, as | imagine, to a greater 
extent than has been verified by the event 
thus far,) and that, among the fruits of 
nearly all general legislation, some evils 
are inevitable. The great body of those 
who have sought and obtained relief under 
the act, are unquestionably of that des- 
cription of persons fur whose relief it was 
designed. With the exceptions already | 
stated, therefore, the operation of the act | 
appears to me to have been in accordance | 
with those great principles of justice and | 
public policy on which it rests, and to | 
which it was designed to give effect. So | 
far, then, as relates to the past operation of | 
the voluntary principle of the act, my opi- | 
nion is, that, within the limits of my parti- | 
cular sphere of observation, it has produced | 





all the good that was expected from it, at | 
the expense of less evil than was generally | 
anticipated. 

‘With respect to the effects and operation | 
of those provisions of the act which autho- | 
rize compulsory proceedings by creditors | 
against their debtors, [ am of opinion that 
they have upon the whole been salutary. | 
It is true that under the construction which 
the courts have given to the first and second 
sections of the act, whereby all preferences, 
Whether voluntary or not, given in contem- 
plation of bankruptcy, are held to be 
acts of bankruptcy, and under the con- 
struction which the phrase “in contempla- 
tion of bankruptcy” has received, in con- 
nexion also with the absolute inhibition by | 
the act of any discharge to bankrupts of | 
both classes who have given such prefe- | 


rences, the operation of the act has been 
in some instances harsh and severe against 
the debtor. But, as far as 1 am informed, 
there is, among enlightened and impartial 
men in this district, a general, if not uni- 
versal concurrence in the opinion, that 
these provisions have been highly efficient 


' and useful, both as an antidote and asa 


remedy against injustice and fraud. 

Touching the probable future effects and 
operation of the act, should it remain in 
force, in addition to its direct effects in 
securing a just application of the property 
of insolvent and fraudulent debtors, and in 
affording relief to debtors, when it can no 
longer be either just or useful to withhold 
it, my conviction is strong, that it would 
have a highly salutary influence in pre- 
venting the occurrence of those evils which 
would require a resort to the remedies it 
provides. 

Acting, as it has hitherto done, almost 
exclusively on the numerous cases already 
existing at the time when it took effect, no 
opportunity bas yet been afforded to observe 
its regular operation as a permanent measure 
of prevention as well as relief. The clamor 
that appears in some parts of the Union to 
have arisen against it,doubtless,had its origin 
with the more sensitive part of the nume- 
rous creditors whose debtors have obtained 
discharges under it, upon their own volunta- 
ry application ; and, to say the least of it, it is 
a very uncertain, if not a wholly fallacious 
exponent of sound, impartial public senti- 
ment. No inference, on which it would 
be safe to act, can be drawn from it, until 
time shall have been given for the feelings 
from which it sprung to subside. The 
proposal to abolish imprisonment for debt 
in this State met with the most violent and 
determined opposition: and when, a few 
years since, the act four that purpose was 
finally passed by a small majority, it was 
so loudly complained of as to lead to a 
strenuous, and, if I remember rightly, all 
but successful effort for its repeal. But at 


| this time it would probably be difficult to 


find a single man who doubts the proprie- 
ty of the measure. What then appeared 
to many persons to be an unwarrantable in- 
terference with what they had been ac- 
customed to consider as the rights of cre- 
ditors, is now clearly perceived to have 
been but a measure of unquestionable 
justice too long delayed. And now, that 
the course of dealings among meu has be- 
come adapted to the change, no one is pre- 
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Practical Points—Promissory Note:-—Choses in Action. 








judiced by it. To deprive the creditor, 
under proper limitations, of all further 
power of coercion over his debtor, when the 
latter has no longer the means of payment, 
and so long as this power remains is not 
likely to have, appears to me to be but a 
slight extension of the same principle of 
humanity and sound policy that dictates 
the abolition of imprisonment for debt. 

Such an extension of it is recommended 
by the example of the most enlightened 
nations. 1 need not remind you, that the 
late English consolidated bankrupt act, 
(6 Geo. 1V., c. 16, §§ 6, 7,) contains provi- 
sions authorizing voluntary applications by 
debtors (in addition to the insolvent laws,) 
in effect nearly as ample as those contained 
in our act. J am persuaded that time alone 
is wanting to demonstrate the wisdom and 
expediency of the law to the satisfaction 
of the American people. 


PRACTICAL POINTS, 
PROMISSORY NOTE, 


To an action of the payee against the 
makers of a promissory note, the defendants 
pleaded, that there was no consideration 
for the note, and that it was made subject 
to the condition that the defendant should 
not be called upon to pay the same, if they 
were not able, but that it should be re- 
newed. There was an afhdavit that the 
plea was false. The court set aside the 
plea, on the ground of its being false and 
tricky, and calculated to embarrass the 
plaintiff. The court will not interfere 
where the plea is merely false. Miles v, 
Walls, 1 Dow]. P. C. 645; Cowper v. Jones, 
4 Dowl. P. C. 592. But in this case, 
Lord Abinger, C. B., said, “ In these cases 
the pleas were good upon the face of them. 
Here the plea is both tricky and false, and 
framed with a view to embarrass the plain- 
tiff. The plaintiff must demur, or if he 
reply, his replication is open to a de- 
murrer. I think this is a proper case for 
the court to set aside the plea.” Mitford 
v. Finden, 8 Mee. & Wel. 550. 


CHOSES IN ACTION. 


By the strict rule of the common law, 
no chose in action could be assigned or 








granted over; but this nicety has been 
long disregarded, though, in compliance 
with the ancient rule, the form of assigning 
a chose in action is usually in the nature of 
a declaratiun of trust, and an agreement 
to permit the assignee to make use 
of the name of the assignor, and a court 
of equity will protect the assignment 
of a chose in action as much as the law 
will that of a chose in possession. But 
the assignee cannot sue for it in equity, 
unless the assignor refuses to allow the as- 
signee to sue for it at law in his name, or 
has done, or intends to do, some act which 
will prevent the assignee from recovering 
it at lawin the assignor’s name. Ham- 
mond v. Messenger, 9 Sim. 237. 

The assignee of a chose in action takes, 
however subject to the same equities to 
which the assignor was liable. Turton v. 
Benson, 2 Vern. 692; Haniel v. Stokes, 4 
Pri, 141. “1 have always understood,” 
said Lord Langdale, M. R., in a recent 
case, “that the assignee of a chose in action 
assigned by an instrument which is avail- 
able only in equity, must take, subject to 
all equities which subsist as against the as- 
signor. Ord v. White, 3 Bea. 357. 

A chose in action of the wife may be 
assigned by the husband; but where the 
husband has not intermeddled with the 
wife’s chose in action, or reduced it into 
possession in his life-time, it survives to 
her; and in a recent case, where it ap- 
peared, that the general assignee in bank- 
ruptcy had possessed himself of a promis- 
sory note which belonged to the wife prior 
to her marriage, and there was no evidence 
to show that the bankrupt had ever asserted 
his marital right thereto, or had made any 
attempt to reduce it into possession, the 
court ordered the note to be restored to 
the wife. “If,” said the learned district 
judge, (Betts,) “the wife has title or a 
mere equity in real or personal chattels, or 
choses in action, Chancery will protect 
that as paramount to the right of the hus- 
band’s assignee, who comes in by opera- 
tion of law.” In re George W. Snow et 
uz., ante, 264, 





“Tn the decline of oratory in Rome,” said Brougham, 
im a cause in which Charles Phillips had been indul- 
ging in false hope and metaphor, “ the students occa- 
sionally exercised their talents on very unworthy sub- 
jects, and on one occasion, it seems, they chose dirt 
to descant on. My learned friend,” said he, ** whose 
oratory fortunately is not on the decline, appears to 
have selected a similar subject for the exercise of his 
oratorical powers in this most dirty case,” 
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IN BANKRUPTCY. 








U. 8. District Court for the Southern Districs 
of New-York. 


Before the Hon. 8S. R. Berts. 


In the matter of the petition of IsRaeu 
Kinsman, for a decree in bankruptcy.— 
24 December, 1842. 


RESIDENCE OR PLACE OF BUSINESS. 


The seventh section of the bankrupt act directs 
that all petitions by any bankrupt, and all pro- 
ceedings in the case shall be had in the dis- 
trict court within the dictrict where the sup- 
posed bankrupt shall reside or have his place of 
business at the time when such petition is filed. To 
satisfy the provisions of the statute, itis not suffi- 
cient to show that the bankrupt is doing some kind 
of business at the place where he makes his appli- 
cation, his legal residence being in a different dis- 
trict, but it must appear that he has a fixed and 
notorious employment in such manner as to denote 
a place of business established by him distinct from 
his place of residence: where, therefore, it appeared 
that the petitioner was a citizen of Pennsylvania, 
and had been for several years, and that he had 
resided there until within fourteen days of petition- 
ing, and that he had come to the city of New- York, 
as agent to a machinist, and took up his board at 
a public hotel.—Held, that the petitioner had not 
established a place of business within the district 
at the time he presented his petitions. 


Tue facts of this case appear in his Ho- 
nor’s adjudication. 

J. F. Lippitt, for the bankrupt. 

G. Curtis, for the creditors, 

Betts J.—The petition of the bank- 
rupt is objected to on the ground that 
he is a citizen of Pennsylvania, and 
not entitled to take proceedings in bank- 
ruptcy in this state. Tor the bankrupt it 
is contended that he is a citizen, or if not, 
that his place of business is in this district. 

The proofs show that the family of the 
petitioner are now residing in Philadel- 
phia, and have been for several years past, 
and that he has also resided with his fami- 
ly until quite recently. Between the be- 
ginning and middle of March last, the pe- 
litioner came to the city, employed as an 
agent for a machinist, and took board at a 
public hotel. 

He was after that seen occasionally en- 
gaged as such agent, and a witness trans- 
acted the business of his agency during 
his absence. 

The actual agency examined appears to 








have been that of superintending the erec- 
tiou of a building for the manufacture of 
lead, but the bankrupt in his petition de- 
scribes himself agent for machinist.” 

His petition was sworn to and pre- 
sented on the 22d day of March last. 

There is no positive proof of the time 
he came to the city in this employ other 
than from the beginning to the middle of 
March, and if it is to be accepted, that 
he was here as early as the 7th, he would 
then have been a fortnight within the 
district at the time his petition was pre- 
sented. 

The seventh section of the act directs 
that “ all petitions by any bankrupt, &c., 
and all proceedings in the case shall be 
had in the district court within the district 
where the supposed bankrupt shall reside 
or have his place of business at the time 
when such petition is filed. 

The controlling idea in this provision 
and others in the act is to restrict the ju- 
risdiction of the district courts, and the 
privilege of bankrupts or their creditors, 
to residents within the district where the 
proceedings are conducted, rendering the 
jurisdiction strictly local as to parties. 

Residuity has become, in the law, a 
term of fixed signification, and when used 
without other qualification, denotes an ac- 
tual domicil and inhabitancy at the place in 
contra-distinction, to a mere temporary 
abode in lodging. In acting parlance, 
though not in a legal sense, a person could 
in the latter case be a restdent. 

It was plain, however, that so limiting 
the action of this law, might be productive 
of serious mischief. 

Merchants, mechanics, manufacturers, 
factors, &c., &c., might become proper sub- 
jects forthe application of the statute, whilst 
transacting business at places other than 
those at their fixed residence. A northern 
merchant carrying on business for the 
Western service at Mobile or New-Or- 
leans, if committing an act of bankruptcy 
there, ought to be amenable to the juris- 
diction of the court of that district, because 
his effects are there, and most probably 
the most pressing of his debts; and for 
the like reason such court should take 
cognizance of his voluntary application. 

Congress, accordingly, extended the ju- 
risdiction of the district courts beyond the 
cases of residents to those wherein the 
bankrupt should be found to have his 
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place of business within the district 
where the proceedings are taken. 

It could not be expected, however, 
that the charge of the general bearing of 
the law in respect to locality of jurisdic- 
tion, should be so extended as to compre- 
hend every case happening to fall within 
the general terms of the clause; for to a 
certain sense, the place of the most tran- 
sient stoppage, a mere purchase, a bar- 
gain made by a man on his transit 
through a place would render it for the 
time being “ his place of business.” 

Persons resorting to market towns to 
dispose of produce or make purchases, 
would have in a literal acceptation their 
places of business there in conducting such 
transactions. 

The law is to receive an interpretation 
more in consonance with its general im- 
port and object, and must be understood to 
substitute “ place of business” for resi- 
dence, only in cases where the former be- 
came fixed and notorious, and affording 
similar privileges and protection to credi- 
tors and others in interestin bankrupt pro- 
ceedings as the latter. 

It caunot therefore satisfy this provision 
of the law to prove the fact that the bank- 
rupt is doing some kind of business at 
the place where he makes his application, 
his legal residence being in a different 
district. More must be shown. It must 
appear distinctly that he has a fixed and 
notorious employment pursued by him in 
such manner as to denote a place of busi- 
ness established by him, distinct from his 
place of residence. 

A fugitive or equivocal occupation, that 
may continue for a long period, or may ter- 
minate instantaneously, without any out- 
ward changes or indications calculated 
to mark its continuance or character, will 
not be sufficient to satisfy this provision of 
the law. 

The petitioner describes himself “agent 
for machinist,” it may be, for this city, 
and it may as well be for every other dis- 
trict in the United States. For the period 
he is executing the agency here, New- 
York may be his place of business, should 
he be there for an hour, or a year, and 
upon such reading of the statute it would 
be equally at his option, at any day of the 
year, to present his petition within any 
district of the United States within the 





reach ofa day’s travel. 
This, I am satisfied, is not the con- ' 


struction the clause ought to receive, 
and for the court of sufficient evidence 
in this case, that the petitioner had esta- 
blished a place of business within the 
district at the time he presented his peti- 
tion. I shall allow the objections taken 
thereto. 





In the matter of the petition of a creditor of 
James Bonnet, Junior.—January 27, 
1843. 


ACT OF BANKRUPTCY,—TRADING. 


A judgmet:t given to a particular creditor followed by 
an execution, in the absence of evidence that the 
debtor was insolvent at the time he gave such 
judgment, or that it covered the whole of the 
debtor’s effects, does not amount to an act of bank- 
ruptcy. 

A mere security, though given as a preference, is not 
an act of bankruptcy, unless it be made or given in 
contemplation of bankruptcy. 

Whether on applicativn fora decree in invitum against 
a debtor who is described in the petition as a person 
now using the trade of merchandise, there being no 
allegation that he was a trader when he committed 
an act of bankruptcy, can be supported, quere. 


Tuts was an application for a decree 
of bankruptcy im invitum, the points raised 
in the objections to which appear in the 
learned judge’s opinion. 

P. Clark, for the bankrvpt. 

Joachimssen, for the creditor. 

Berts, J.--This is a petition by a 
creditor for a decree of bankruptcy against 
the debtor. 

Objections to the decree are interposed 
by a third person, a party in interest, 
which in effect are a demurrer to the pe- 
tition. 

The points argued have accordingly 
been, whether there is enough upon the 
face of the petition to entitle the creditor’ 
to a decree of bankruptcy in invitum 
against his debtor. 

The creditor proceeds upon two debts. 
The first a promissory note, dated January 
1, 1842, for $700, (in part paid,) and on 
which he alleges there remained a balance 
of $529 67-100, due on the ninth day of 
December last, and the second an account 
for goods sold on or before the 25th day 
of July last, on which was due the 18th of 
August, $362 47, and with interest 
amounting on the 7th of December to 
$270 14. 

The petition was sworn to the 9th of 
December, and was filed the 12th. 
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The act of bankruptcy charged is, that 
that the debtor “ did willingly and with an 
intent to give a preference over his general 
creditors on or about the month of Sep- 
tember last, confess a judgment in favor 
of John B. Underhill, a relative of his, for 
$900, and that an execution has been 
issued upon said judgment, and is now in 
the hands of the sheriff, and that the stock 
of goods, and other property of the debtor, 
are to be sold out immediately, and as the 
petitioner believes this very day,” &c., &c. 

To show that the debtor was a proper 
party to be proceeded against in this man- 
ner, the petitioner states, that “he is a 
merchant, now using the trade of mer- 
chandise, &c.,'or was so using the said 
trade on the 5th day of December instant, 
and at the times the (aforesaid) debts were 
contracted.” 

It is becoming a point of much practical 
importance to ascertain how far the con- 
fession of judgment, followed by execu- 
tion, is to be regarded an act contravening 
the policy of the bankrupt law, and sub- 
jecting the debtor to be proceeded against 
as a bankrupt. 

The question has been agitated in se- 
veral cases, but no definite rule of general 
bearing can be extracted from them. 

In some instances it seems intimated 
that such confession of judgment falls 
within the enumeration of acts under the 
second section, declared void, and a fraud 
upon the statute; and in others the in- 
clination of the court would appear to be, 
to regard the arrest of property on pro- 
cess under the judgment, as_ willingly 
procuring it to be taken under execution 
by the debtor. (Wakeman v. Hoyt, | 
Owen’s Lecat Osserver, 132; 5 Law 
Reporter, No.7, p. 3i3; AlbanyExchange 
Bank v. Johnson; M‘George’s case, (in 
this court,) Dec. 31; Hull’s case, (a) Sep- 
tember 17.) 

In M‘George’s case, it was decided by 
this court that a confession of judgment to 
an amount exceeding the value of the 
debtor’s property, the debtor knowing 
himself to be insolvent, was an act of 
bankruptcy, being a security or assign- 
ment fraudulent in law as against the 
policy of the bankrupt act; but 1 refused 
to regard the ‘taking out of execution 
by a judgment creditor without any posi- 





(a) Reported ante, p. Ll. 








tive participation on the part of the debtor, 
or any other act in relation to the process 
to give facility or despatch in the arrest of 
property as willingly procuring his goods 
to be taken in execution. (See Nelson’s 
case, Dec. 31.) 

In this case the judgment security was 
for $900, and there is no allegation that 
the debtor was insolvent, or that the secu- 
rity covered all his property. 

A mere security, though giving a pre- 
ference, is not an act of bankruptcy un- 
less executed in contemplation of bank- 
ruptcy. Here there is no averment of 
such purpose or expectation. That is a ma- 
terial allegation, and cannot be supplied 
by intendment. To support the proceed- 
ings, when the allegation is omitted, it 
must be shown that the security or assign- 
ment was made by an insolvent, and em- 
braced all his property. 

There is nothing upon this petition 
that shows the debtor could not discharge 
his entire indebtedness, or that the securi- 
ty he gave one creditor by judgment must 
necessarily prejudice the others ; and the 
petition is defective in substance for that 
cause. 

The petitioner also fails describing the 
debtor as a party subject to compulsory 
proceedings in bankruptcy. “All persons 
being merchants, whenever such person 
being a merchant,” shall do certain acts, 
shall be liable to become bankrupts, and 
may be proceeded against by their credi- 
tors for that purpose, (sec. 1.) 

The phraseology of the English act of 
13 Eliz.ch.7, carried into the consolida- 
ted acts of 6 Geo, 4. ch. 16, is, ‘* Any per- 
son using a trade, or seeking a living by 
buying and selling,” &c., may be sub- 
jected to a commission of bankruptcy. 

In the construction of this act it has 
been held by Lord Eldon, that persons 
were liable to be made bankrupts for acts 
of bankruptcy committed after they ceased 
to be traders. (15 Vez. 449, 458; Ibid, 
495.) (1 Rose, 403; 2 Rose, 357.) 

It may be very questionable whether the 
change of expression in our statute would 
not lead to a different constretion of the 
provision here, for the legislature uses lan- 
guage of great distinctness and force to de- 
note the actual continuance of the tra- 
ding at the time the act of bankruptcy is 
committed. 

1 have had occasion to advert to the 
point before, (ex re Hill and Van Valken- 
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burgh, July 16, and ex re John H. Smith, | determined by arbitration ; and that the de- 


October 28, 1842,) but the case has not yet | fendant should pay whatever sum should 


arisen detnanding an explicit decision all be awarded. It appeared by the testimony, 


the question. 

The petitioners fail in this instance to 
charge the acts of bankruptcy to have been 
committed whilst the debtor was a trader, 
for though the averment that he was so in 
January, August and December, 13842, 
may raise an implication, that he was also 
in September, when the judgment was 
confessed, yet if the construction of the 
act shall demand as a pre-requisite to the 
proceeding, that the debtor continued to be 
a trader when he made the preferential 
security, the courts would require that fact 
to be affirmatively averred, and not act 
upon a mere implication, however probable 
it might be. 

I have strong doubts, whether the pro- 
ceedings could be sustained without a direct 
allegation, that the debtor was a trader at 
the time he committed the acts of bank- 
ruptcy. 

On the other point, however, it appears 
to me, the case is clear, that enough is not 
stated to subject the party to these com- 
pulsory proceedings, and I shall according- 
ly allow the broad objection that, upon the 
petition, it does not appear that the party 
has committed any act of bankruptcy, and 
refuse the decree prayed for by the credi- 
tors, on the papers as they now stand. 








SUPERIOR COURT. 








Before the Hon. Samuet Jongs, C. J., and 
the Hon. T. J. Oakey. 


Joun Peck v. Jeremian Day. 


In an action to recover the value of one-half of a 
party-wall used by the defendant, the judge who 
tried the cause, charged the jury, that the plaintiff 
could recover for half the value of the wall, but 
there was no evidence to show the money actually 
expended in erecting it:—Held, that, in the absence 
of such proof, the plaintiff could not recover. 


Tuts was an action of debt. It appeared 
in evidence that the plaintiff was the owner 
of a store and party-wall in Apalachicola, 
in Florida; that, after the party-wall was 
finished, the defendant erected a store 
adjoining the store of the plaintiff, and in 
so doing used the said party-wall; that 
the parties entered into an agreement that 
the value of one-half of the said party- 
wall, used by the said defendant, should be 





that the arbitrators made their award under 
| the said agreement, and that the award 
| was irregular, inasmuch as the defendant 
| had no notice of the meeting of the arbi- 
trators, and did not submit the facts of the 
case tothem. The award was objected to 
on the trial by the defendant on that 
ground, and the plaintiff thereupon elaimed 
to recover the value of one-half of the 
party-wall, without reference to the award. 

The declaration contained counts upon 
an award, and the usual indebitatus 
counts. 

The case was tried before Mr. Justice 
Tallmadge on the 17th of February, 1842, 
and, on evidence of the above facts being 
adduced, the learned judge charged the 
| jury, that, as the award had been waived, 
| the plaintiff could only recover upon the 
| testimony which was introduced distinet 
| 
| 


| 
| 
' 
| 
| 
' 


from the award, that by such testimony, it 
appeared that the plaintiff erected the 
party-wall, and that the defendant used it 
in erecting his store ; that, if the defendant 
used the party-wall of the plaintiff, he was 
bound to pay the value of one-half of it, 
together with interest thereon from the 
time when the defendaut’s store was 
| finished. It was insisted by the defendant's 
' counsel that, as the submission still re- 
| mained in force and unrevoked, it was a 
_ bar to the plaintiff’s recovery in the action, 
and he requested the learned judge to 
charge the jury, that no suit could be 


maintained while the submission to arbitra- _ 


_tion remained unrevoked. The learned 
judge, having refused to charge the jury to 
_ that effect, the defendant’s counsel objected 
| to the charge of his honor, and the jury 
| thereupon returned a verdict for the plain- 
tiff for $850 debt, and $201 damages. 

On motion for a new trial, 

H. Sherman, for the defendant, relied 
| on the following points : 
___ I. That the award having been abandoned 
_ by the plaintiff, he could not recover under 
| the first four counts in the declaration, in- 
| asmuch as the indebtedness alleged in the 
| 
| 
| 


counts is founded on the award. 

Il. That the indebtedness, claimed under 
| the fifth and sixth counts in the declaration, 
| being an indebtedness arising out of the 
| same matters submitted, no action could be 
| maintained therefore, because 
| 1, The submission remaining unrevoked, 
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and the award being admitted invalid, the 
submission is a bar to such action. 

2. Each count was in the nature of a 
new declaration, and in a suit, founded on 
the fifth and sixth counts, the submission 
might have been pleaded in bar, and was 
so pleadable to those counts in this ac- 
tion. 

III. That the plaintiff could not recover 
under the counts for use and occupation 
of, or contribution for a party-wall, because 
they do not contain the facts and allega- 
tions which are necessary to sustain such 
an action. 

IV. That there is no allegation in either 
of those counts, or in the conclusion of the 
declaration, that the defendant agreed to 
pay the debt in those counts alleged, or 
that he has not paid it. 

V. That interest could not be recovered 
as damages in the action under the general 
counts, because it was not alleged to be 
due except as the sum awarded. 

VI. That the abandonment of the award 
and proceeding, under the general counts 
in the declaration, was a surprise upon the 
defendant, and therefore, a new trial should 
be granted, if the action is sustainable un- 
der those counts. 

VII. That oral testimony was improper- 
ly admitted to prove the vilue of the said 
party-wall, inasmuch as its value was set- 
tled by a contract under seal between the 
plaintiff and the builder of the wall, which 
contract ought to have been produced in 
‘evidence by the plaintiff. 

VILI. That the damages found by the 
jury are greater in amount than the sum 
claimed in the declaration. 

IX. That the verdict was against the 
evidence produced at the trial. 

Fayerweather and Edwards, for the 
plaintiffs, relied on the following points : 

I. That, as it appeared from the testi- 
mony given on the trial, that no notice had 
been given of the meeting of the arbitra- 
tors, the award was void. 

II. That, as the award was void, the 
parties to the submission stood in the same 
position as they would have done had no 
award been made; and the plaintiff was, 
therefore, entitled to recover under the zn- 
debitatus counts whatever he proved to be 
due to him for building the party-wall. 

Ill. That the finding of the jury was 
justified by the proof. 

IV. That, inasmuch as the award was 
void and a nullity, the proof showed, that 

40 





there had been a submission merely, and a 
submission not followed by actual arbztra- 
tion and award, was no bar to a recovery, 
and as such, a plea in bar would be de- 
murrable. 

V. That the testimony of Nourse and 
Dodge was not introduced to exp!ain their 
award, but to show the value of one-half of 
the party-wall, and to sustain the plaintiff's 
claim irrespective of the award. 

Per Curtam.—It appears in this case, 
that the plaintiff and defendant owned 
contiguous properties, and that on the 
lot of plaintiff, a party-store was erected 
with a party-wall resting on both lots, on 
which defendant put up a building, and 
used the party-wall for the beams of his 
house. That a claim was made by the 
plaintiff for contribution to the expense 
of erecting the wall. The question was 
submitted to arbitrators to determine how 
much should be paid by defendant to plain- 
tiff for the value of one-half that wall, and 
they awarded that $800 be paid for it. 
Parol testimony was offered on the trial 
to show, that one-half the wall was worth 
that sum, and a contraet was also pro- 
duced, which the plaintiff made with a 
builder for erecting the whole store for a 
certain amount. 

It was objected by the defendant, that 
the award was not valid, as no notice was 
given him of the meeting of the arbitra- 
tors, and on this ground, it was said by the 
judge who tried the case, that the award 
was invalid, and could not be enforced. 
The plaintiff then claimed a right to re- 
cover on the counts, upon an tndebitatus 
assumpsit, for money paid, laid out, and ex- 
pended. 

The judge said, that he was entitled to 
abandon his counts on the award, but that 
he must make an election, and must go 
either on the common counts or on the 
award, and he eleeted to go on the common 
counts, and a verdict was given for him for 
$800. We do not give any opinion, whe- 
ther the submission under the circum- 
stances and award, can be abandoned or 
waived by the plaintiff. It is enough that 
the party must fail in this case, because the 
jury were told he had a right to reeover 
upon the several counts for one-half the 
value of the wall. In order to recover on 
those counts, it was necessary for the 
plaintiff to show the money aetually ex- 
pended in erecting the wall. The yalue of 
the wall might differ materially from the 
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amount actually expended in erecting it, 
and the plaintiff, in this form of action, 
cannot recover beyond that amount. There 
was no evidence in the case showing the 
actual expense of the wall to the plaintiff, 
and in the absence of such proof there 
ean be no recovery on the several counts 
in the declaration. 

New trial granted, costs to abide the 
event. 





Sanprorp and others, Trustees, &c., v. 
Scort. 


PRACTICE—FILING DEULARATION.—DISCON- 
TINUANCE. 


The term of the court continues till the end of the 
last Saturday of the month; where therefore a de- 
claration was filed after the court had adjourned 
on the last day of the term—Held, that the de- 
elaration was filed in sufficient time. 


Tuts was a motion to discharge the 
defendant from custody, and for judgment 
of discontinuance under the statute, the 
plaintiffs, as it was alleged, not having 
filed their declaration until after the ex- 
piration of the term next after the re- 
turn of the capias on which the defen- 
dant had been arrested. It appeared 
that the defendant had been arrested in a 
suit in trover, and was in custody by vir- 
tue of a capias made returnable on the 
first Monday of December, 1842. That 
the declaration was filed on the fourth Sa- 
turday of January following, about three 
o’clock, P. m., and that a copy thereof had 
been served on the sheriff and on the de- 
fendant’s attorney, immediately thereaf- 
ter. ‘It also appeared that the court had 
adjourned its sittings prior to the filing 
such declaration. 

A. L. Brown, for the defendant, now 
moved to discharge the defendant from 
custody ; the learned counsel contended 
that on the court adjourning, sine die, the 
term was at an end; that the filing the de- 
claration being subsequent to the term, the 
defendant was entitled to a judgment of 
discontinuance, and to be discharged from 
custody. 

H.. & B. Campbell, contra.—The term 
continues four weeks, and includes the 
whole of Saturday, the adjournment of the 
court on the Saturday did not put an end 
to the term, consequently the declaration 
was filed in sufficient time, besides, the 





tule of law is that courts do not take no 
tice of the fraction of a day. 

Per Curram.—The statute makes the 
term commence on the first Monday of the 
month, and continue to the last Saturday; 
but the court may adjourn any day before 
that time if the business of the term is 
over. But that does vot affect the term of 
the court as to any process or proceedings 
therein ; for all such purposes the term 
must be considered as existing until the 
end of the last Saturday inthemonth. The 
court will not regard the fractions of a day, 
unless when the purposes of justice may 
require it. 

Motion denied. 





In the matier of Event Suruivan and 
Cuarites Van Veusor, Naval Appren- 
tices. 


NAVAL APPRENTICES.— ENLISTMENT.— HA- 
BEAS CORPUS. 


Tue following is the opinion of Mr. 
Justice Greenwood, First Judge of the 
Court of Common Pleas in King’s Coun- 
ty, with reference to the validity of en- 
listments of naval apprentices, without 
the consent of their parents or guardians, 
and as to the right to imprison persons in 
the service of the United States on a ver- 
bal accusation. 


Greenwoop, J.—These cases have been 
presented to me during a pressure of ju- 
dicial engagements in court, and I am 
obliged, therefore, te dispose of them 
without giving them that full examination 
which other circumstances would ~have 
permitted. 

The conclusions to which I have arrived 
are, that Van Velsor is entitled to be 
absolutely discharged from the service, 
and that Sullivan is illegally heid in con- 
finement, but that he is not entitled to be 
discharged from his enlistment. 

With regard to Van Velsor’s case, the 
Act of Congress under which he was en- 
listed, authorizes the enlistment of boys 
between thirteen and eighteen years of 
age, with the consent of their parents or 
guardians. It is proved beyond a doubt 
that he was under the age of thirteen when 
he enlisted. His enlistment was therefore 
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unauthorized and invalid, and he cannot 
be legally held in the service of the 
United States. He never was legally in 
such service, and is not therefore, I 
think, subject to the exclusive jurisdiction 
of a court martial. If he has been guilty 
of ay offence against the laws of the 
United States, whilst actually in their ser- 
vice, he may be tried by the civil courts of 
the United States, when properly charged. 
There appears, however, to be no process 
or charge against him from any court or 
magistrate, nor any ground for detaining 
him. 

In the case of Sullivan, it is contended 
that the consent of his mother, his fa- 
ther being dead, was not sufficient. I 
think otherwise. It is urged also that 
having been subjected to cruel treatment, 
his obligations as an apprentice ought to 
be dissolved. I have no authority to 
terminate his enlistment if it was valid, as 
I think it was. I have in this case only 
the limited powers conferred on me by 
statute, but no general jurisdiction as a 
court, 

I am of opinion, however, that his con- 
finement is illegal. The statute directs 
that if no legal cause be shown for the im- 
prisonment, the party shall be discharged 
from it. It appears that he and Van Vel- 
sor are confined in a storehouse in the 
Navy Yard, in irons, deprived of all ac- 
cess even by their relatives, and that they 
have been in confinement there and else- 
where for about two months. No writ- 
ten charge has been preferred against 
them, nor does it appear that the secre- 
tary of the navy has been furnished with 
their names, or any information to enable 
a charge to be made against them, al- 
though by letter of 27th January last, he 
expressly requested Capt. Mackenzie to 
furnish the names of the persons implica- 
ted, and information to charge them with 
a view to their arraignment before the 
approaching court martial. They are held, 
therefore, entirely upon a verbal accusa- 
tion, and that of an indefinite character, 


The 38th article of the rules and regula- | 


tions of the navy requires a written charge 


to be exhibited to the officer convening | 


the court, and a copy of it to be furnished 
with specifications to the person accused 
atthe time of his arrest. These persons 
were arrested in port after the arrival of 
the Somers here, and there seems to be 
no reason why a charge should not by this 





time have been furnished to them, or at 
least presented to the secretary of the 
navy. This boy is as much entitled to 
be accused by charges and specifications 
as any other individual in the service. 
From the evidence of Mr. Heiskell, the 
person examined before me, it would 
seem indeed more than doubtful whether 
there is any ground for a charge, as he 
states that he cannot say that he saw 
either of these boys do any thing to 
lead him to suppose that they were con- 
cerned in the mutiny, and his statement is 
the only testimony before me implicating 
them. 

But it is alleged that I have no juris- 
diction to inquire into the imprisonment 
of a person in the service of the United 
States, and that if the fact that he is in 
such service be established, the investiga- 
tion must there terminate. With every 
disposition to concede to the courts of the 
United States, as well civil as military, all 
the exclusiveness of jurisdiction which 
they can reasonably claim, and also to up- 
hold all salutary regulations for the disci- 
pline of the navy, 1 cannot admit the doc- 
trine to the extent to which it is contended 
for. 

It proceeds upon the principle that by 
entering the service of the United States 
an individual puts himself entirely be- 
yond the protection of the civil tribunals, 
or magistrates of the country, even in 
cases of the grossest abuse of his rights, 
and where a prompt remedy, such as 
that which it is the especial design of the 
writ of habeas corpus to administer, may 
be absolutely necessary. The writ of 
habeas corpus is the most important safe- 
guard of human liberty, and although it 
cannot, I admit, be made the means of 
divesting the courts of the United States 
of their just jurisdiction, or of interfering 
prejudicially with the discipline of the 
navy, it may and ought to be made the in- 
strument of preventing the violation of the 
liberties of the citizen under the mere co- 
lor of authority. 

In the present case, I think the confine- 
ment is not warranted by the rules and re- 
gulations of the navy, and is therefore il- 
legal. That the wrongs of this individual, 
if he be unjustly confined, may be af- 
terwards redressed, is no reason for conti- 
nuing their infliction. The statute re- 
quires me to inquire into the facts stated 
in the return to the writ, and the cause 
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of the confinement or restraint. The 
facts and cause in this case are the en- 
listment, and a mere allegation that the 
individual is charged with mutiny. He 
is not confined by way of punishment or 
discipline. If he were, I should not con- 
sider myself authorized to interfere. 

I desire to rest my decision entirely on 
the ground that the imprisonment is, under 
the circumstances, illegal, and that, as a 
civil magistrate, exercising authority under 
the habeas corpus act, I am authorized and 
bound to go so far as to inquire into and 
pass upon the question of the legality of 
such imprisonment. I may err in my 
conclusion, but such at least is my convic- 
tion. 

I do not mean to question the motives of 
any officer for keeping this boy in confine- 
ment. They may be, and probably are, 
such as fully to justify them in their own 
opinion ; but this consideration does not 
render the confinement the more legal. 

I consider the imprisonment illegal, but 
remand Sullivan to the service, 





Euglish Cases. 





IN CHANCERY. 
Before Lord Lynpuvrst, Chancellor. 


Quarrier v. Cotston.— May 9, June 21, 
Nov. 8, 1842. 


ILLEGAL CONTRACT. 


The court will not interfere by injunction against a 
party who is suing another at law upon an I. O. U., 
part of the consideration for which is made up of 
sums of money, each less than £10, won at cards, 
and of monies lent for the purpose of playing at 
public gaming- tables in a foreign country, it not ap- 
pearing that the games were illegal there, or that 
they would have been so if played in England. 


Tue plaintiffs, who were executors of the 
will of G. W. Tobin, deceased, by their bill 
prayed, that the defendant, J. M. Colston, 
might be restrained from proceeding in an 
action at law, commenced by him against 
them, and might be decreed to deliver up 
to them a certain memorandum or acknow- 
ledgment, signed by the testator, and by 
which he acknowledged himself to be in- 
debted to the defendant in the sum of 525/. 
The bill charged, that no consideration was 
given by the defendant for the testator’s 
note of hand; that the defendant and the 


testator, who had travelled together on the 
continent, were in the habit of gaming at 


were staying, and also of playing privately 
together with cards and dice, and that they 
frequently played together when the testa- 
tor, who was alleged to have been addicted 
to drinking, was intoxicated, and that the 
defendant was usually successful, and that 
he won large sums of money from the 
testator in such gambling, and that the tes- 
tator paid the defendant sums of money to 
a large amount, which the defendant had 
so won as aforesaid; that the whole, or 
some part of the said sum of 526/., for 
which the said alleged acknowledgment 
was given, was, in fact, won by the defend- 
ant in such gambling; that the defendant 
sometimes lent the testator money to game 
with at the public tables; and that if he, 
in fact, lent him the said sum of 525/., he 
lent the same for the purpose of enabling 
the testator to game, or to pay debts incur- 
red in gaming, and the same was lent by 
him at some time when, and in some place 
where, the testator was gaming as afore- 
said, and was, in fact, used by the testator 
in gaming, and in paying debts incurred 
by gaming as aforesaid. The defendant, 
by his answer, stated, that in the summer 
of 1840, he and the testator, both of whom 
had been officers in her majesty’s army, 
became acquainted at Baden-Baden, in Ger- 
many, and, after visiting various places in 
Germany, returned to England together in 
the same year; that their hotel bills, tra- 
velling and other expenses, were, by mu- 
tual agreement, borne by them in moieties, 
and were generally paid by the defendant, 
so that, on their arrival in London, the 
testator was indebted to the defendant in a 
considerable sum of money for his moiety 
of such bills and expenses, and als6 for 
money lent to him by the defendant, and 
| also for some small sums at different times 
| lost at cards by the testator to the defend- 
| ant; that on the 29th of August, 1840, the 
| defendant, at the testator’s request, pro- 
; duced the whole of the memorandums 
and vouchers, then in his possession, evi- 
dencing the state of the accounts between 
them ; after going through which accounts, 
a balance was struck between them 
amounting to 525/., for which the testator 
gave the defendant the note in question, 
almost immediately after which the de- 
fendant received payment of 50/. on ac- 
count, whereby the debt became reduced 














the public tables in the towns where they. 





2) cm 











the 
at 


ley | 


ita- 


ur- 


ice 
re- 
tor 
ed 
nt, 
er 


sty 


1eS 
id- 
he 
ro- 
ms 
vi- 
en 
its, 


tor 
nN, 
le- 
aC- 


ed 





2) EN 





THE NEW-YORK LEGAL OBSERVER. 


317 





English Cases—Quarrier v. Colston. 





to the sum of 4751. The defendant stated, 
that upon the settlement of accounts be- 
tween them, he had handed over to the 
testator all the memoranda, bills, and ac- 
counts, which showed the particulars of 
his demand against the testator, who, as 
he believed, destroyed them; and that he, 
defendant, had no memorandums, papers 
or writings showing such particulars, nor 
any recollection of them further than that 
about 25/., part of the 525/., was due to 
the defendant for money won at cards 
when he and the testator occasionally 
played together in their apartments during 
their travelling together, (the amount won 
or lost by the defendant of or to the testa- 
tor never exceeding the sum of ten Napo- 
leons, or 8/. 16s. 8d. sterling British money,) 
and the residue was made up of various 
small payments, made from time to time 
by the defendant above his moiety of their 
joint expenses, and of various small sums 
of money, from time to time lent by the 
defendant to the testator. The defendant 
admitted that the testator, as well as he, 
the defendant, frequently played at the 
public tables in Baden-Baden, and other 
places in Germany, where they were 
staying, and that he frequently lent the 
testator money when he was playing at 
such tables, which money was used and 
employed by the testator in gaming at 
such tables, but not to the knowledge of 
the defendant, in payment of any debts 
incurred by the testator in gaming. Upon 
the motion of the plaintiffs, the Vice-Chan- 
cellor of England granted an injunction, 





restraining the defendant from proceeding 


at law, and directed the plaintiffs to pay 
the sum of 475/. into court. From this 
order the defendant appealed. 


Wakefield and Bilton, for the defend- , 


ant.—This is the first time the court has 
interfered in such a case. The I. O. U., 
given by the testator, isa mere memoran- 
dum, and not a security, in obtaining 
which no advantage was taken of him by 
the defendant. It is but evidence of the 
debt claimed by the latter in his action at 
law, and the jury will give their verdict 
according as they do or do not give credit 
to the evidence. The gaming took place 
abroad, and is not within the provisions of 
the 9 Anne, c. 14. Moreover, it has been 
decided, that money won at play can be 
recovered at law. (Leapridge v. King, 1 
Peake’s N. P. Cas. 32; 
Wood, 1 Esp. 18.) The sums of money, 


' stitutes the evidence of a debt. 


Wettenhall v. | 


admitted by the defendant to have been 
won at cards, were all under 10/., and 
therefore not within the statute. 

Bethell and H. E. Austen, for the plain- 
tiffs, contended that the case was one 
which called for investigation in a court of 
equity, where the truth of the statements 
in the defendant’s answer, which were 
most unsatisfactory, could alone be sifted ; 
that the case resembled that of an account 
stated, and an action brought for the ba- 
lance of the account, it appearing that 
some of the items required investigation ; 
that a part of the consideration was 
clearly illegal, and that the defendant 
ought not to recover, unless he could sepa- 
rate the pure from the impure part of the 
transaction, which could not be done upon 
the evidence as it would be presented to a 
court of law. 

Wakefield, in reply —Although gaming 
securities are, gaming contracts are not 
within the statute of Anne. (Robinson v. 
Bland, 1 W. Black. 257; 2 Burr. 1077; 
Bargeau v. Warmsley, 2 Str. 1249 ; Alcin- 
brook vy. Hall, 2 Wils. 309; M‘Kinnell v. 
Robinson, 3 Mee. & W. 434.) It does not 
appear that the money was lent to play 
with at games which would be illegal in 
this country, and the games were not ille- 
gal in the country where it was lent; the 


| transaction, therefore, cannot be impeached 


in this country. The plaintiffs have no 
defence to this claim which cannot as 
well be made at law as in equity; and the 
court never cancels that which merely con- 
( Wilkin- 
son v. L’ Eaugier, 2 You. & C. 367.) 

Nov. 8.—Lorp Cuancettor.—In this 
case I do not see any sufficient ground for 
restraining the defendant from proceeding 
in his action atlaw. The memorandum is 
prima facie evidence of a debt, and there 
is nothing to show the consideration of the 
claim is illegal. It appears that the de- 
fendant and the testator travelled together 
on the continent, and agreed to divide 
their expenses. The defendant paid more 
than his proportion of their joint expenses, 
and the difference constitutes a portion of 
the debt claimed by him; and to this no 
objection is made. Another part consists 
of sums of money lent by the defendant 
at the public table at Baden-Baden, and 
employed by the testator in yaming. Ido 
not see what ground hag been shown for 
| saying that money cannot be recovered. 
‘It does not appear what games were 
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played, and there is nothing to show they | _stng that 1601, wan due tober fom, H. directed 
would have been illegal even in England. | Held, that the sum of 1500/. did not pass under the 
Until the late case of M‘Kinnell v. Robin- | bequest of stock contained in the will. 
son, in the Court of Exchequer, it had ages . 
been supposed, that in all cases, although THE testratix in this cause having at the 
securities given for money won at play date of her will some 3l. per cent. consoli- 
were void by the statute of Anne, yet that | dated bank annuities, by her will be- 
the money might be recovered. Barjeau queathed them in these words :—“ The in- 
vy. Walmsley, Robinson v. Bland, and Wet- | terest of the 37. per cent. consolidated bank 
tenhall v. Wood, were considered to be | 2nnuities, I leave to my dear daughter for 
authorities to that effect. It was very pro- | her life,” &c. The plaintiff Havard, who 
perly held, in M'Kinnell v. Robinson, that | Was the husband of the testatrix’s daugh- 
money lent to play at an illegal game | ter, was indebted to the testatrix in the 
could not be recovered. Those three | Sum of 1500/., for which she held his 
cases were cited, but they do not affect | promissory note. She made a memoran- 
the principle, that money lent for the pur- dum on her will in the following words: 
pose of enabling a party to do an illegal | “ Mr. J. Price,—as I have appointed you 
act with the knowledge of the lender, can- | MY executor, it is requisite that you 
not be the foundation of an action at law. | Should know I hold a note on Mr, Havard 
That rule, however, does not apply to the | for 1500/. ; it is my desire at my death that 
present case, for there is nothing toshow that | it should be placed in the 3/. per cent. bank 
the games were not lawful in the country | @nnuities.” This memorandum was proved 
in which they were played. The presump- | 28 @ codicil to her will. A question was 
tion, as the tables were public, is, that they | ade, on the hearing of the cause, whether 
were legal. If it were proper to import, | the 1500/. directed to be invested in the 3/. 
private knowledge into the decision of this | Pet cent. would, when invested, pass un- 
case, it is notorious that play is sanctioned der the bequest contained in the will, or 
in several parts of Germany, and is con- whether it was undisposed of. 

ducted under the regulations of the go- Sutton, Sharpe, and Tovrianto, for the 
vernment. In M‘Kinnell v. Robinson, | plaintiffs. i } 

Lord Chief Baron Abinger observes, that | _ Roupell, M‘Christie, Spurrier, Koe, and 
the decision, in Barjeau v. Walmsley, is | Birkbeck, for the several defendants. 
questionable, and that, as to Robinson v.| Nov. 17.—Sir James Wieram, V.C., 
Bland, the money there was not lent to Was of opinion that the 15064. did not pass 
play at an illegal game. ‘here is nothing by the bequest of the 3/. per cent. stock 
to prevent the defendant from recovering Contained in the will. It could not be 
the remaining portion of his claim, which $id that the testatrix was possessed of 
consisted of several small amounts of this sum asstock, either at the date of her 
money won at cards. It does not appear will or at her death, for it was not invested 
that this was an illegal transaction at 4 either of those periods. She had sim- 
Baden, and certainly would not have been Ply directed that the money due from the 
illegal in England, for the defendant states, Plaintiff should be laid out in the purchase 
that he did not win a sum amounting to of stock, without disposing of it when puf- 
10/. at any one sitting. As, therefore, the _ Chased ; and he must therefore declare 
memorandum prima facie imports a debt | that it was undisposed of by her will. 

due to the defendant in respect of a tran- | 

saction, not shown to be illegal, I see no 
reason why the defendant should be re- 
strained by a court of equity from pro- 
ceeding at law. 











COURT OF QUEEN’S BENCH. 


Sittings in Banc in Michaelmas Term. 





Before Lord Denman, C. J., and Judges 
Patteson, Wi.utAms, CoLERIDGE ané 
Havarp v. Price.—Nov. 3 and 17, 1842. WicHTMaN. 


Before Vice-Chancellor Wicram. 


WILL—CQNSTRUCTION OF. Cotnacui v. Warv.— Nov. 8, 1842, 


Testatrix gave “all the interest in the 3l. per cent. | Declaration for breach of contract, in not delivering 
consols” to certain persons; and by her codicil, re- an engraved plate to be published. Plea, that there 
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was no note of the agreement in writing, in pursu- 
ance of the statutes, 8 Geo. 2, c. 13, and 17 Geo. 3, 
c.57—Held, bad on demurrer, for not containing an 
avermentof all the facts necessary to bring the plate 
under protection of those statutes. 


Assumpsit. The declaration stated that’ 


in consideration that the plaintiffs had 
then advanced divers sums of money to 
the defendant to enable him to finish a cer- 
tain engraving from a certain picture, and 
would publish the same on the defendant’s 
account, at an allowance of 50/. per cent., 
the defendant promised the plaintiffs to 
deliver the plate of the said engraving 
within seven weeks from the 15th day of 
January. Breach, that defendant did not 
deliver the said plate. Plea, that the en- 
graving was and is an engraving hereto- 
fore, to wit, on the 15th day of Janu- 
ary, in the year of our Lord 1840, in a part 
of Great Britain, to wit, in the county of 
Middlesex, engraved and taken by the de- 
fendant from a picture, to wit, the portrait 
of the Duchess of Richmond, by Sir Tho- 
mas Lawrence ; and the defendant at the 
time of making the promise was and is the 
engraver and proprietor thereof, within the 
true intent and meaning of the statutes in 
that behalf made; and had not in any way 
published the said engraving and print; 
and the said promise was’ made by the 
defendant in order to enable the plaintiffs 
to print, publish, sell, and dispose of co- 
pies of the said engraving and print, and 
for no other purpose, as the plaintiffs 
well knew; and the said promise was not, 
nor is contained in any writing signed by 
the defendant with his own hand, in the 
presence of and attested by two or more 
credible witnesses, contrary to the form 
of the statutes in such case made, verifi- 
cation, demurrer, assigning for causes, 
that the pleais an argumentative traverse, 
and indirectly only, and argumentatively, 
traverses the allegation in the declaration, 
that the defendant agreed to deliver the 
plate for the purpose of publication, as 
stated in the declaration, in that it merely 
says that the contract was for the purpose 
of enabling the plaintiffs to publish copies 
of the engraving, and for no other purpose, 
contrary to the statutes ; also, the statutes 
alluded to do not apply to copies or prints 
taken from a lawful plate; also, that the 
plea is uncertain, in that it does not ap- 
pear certainly whether the defendant 
means to say that the contract was to en- 
able the plaintiffs to take copies or prints 





from the original plate, or to copy the 
plate and take copies from such copy. 

Sir F. Pollock, A. G., in support of the 
demurrer.—The statutes upon which this 
question turns, are the § Geo. 2, c. 13, 
“An Act for the encouragement of the 
arts of designing, engraving and etching 
historical and other prints, by vesting the 
properties thereof in the inventors and 
engravers, during the time therein men- 
tioned ;” and the 17 Geo. 3, c. 57, “An Act 
for more effectually securing the proper- 
ty of prints to inventors and engravers, 
by enabling them to sue for and recover 
penalties in certain cases.” The Ist sec- 
tion of stat. 8 Geo. 2, c. 13, vests the copy- 
right of prints in the inventor for the term . 
of fourteen years from the day of the first 
publishing thereof, which shall be truly 
engraved with the name of the proprietor 
on each plate, and printed on every such 
print or prints. The plea says, You 
(the plaintifls) lent me money, and I 
agreed to give you the plate as my agent 
—you shall sell as my agent at certain 
profit: this was done to enable you to 
sell my prints, but you cannot sell my 
prints without my consent in writing. But 
this statutory protection is only given to 
that plate and to those prints which have 
the name of the proprietor and the date 
of the first publication upon them. The 
defendant says, that he is the engraver 
and publisher, within the meaning of the 
statutes ; but he must show that he has 
complied with the conditions of the sta- 
tutes. (Brooks v. Cock, 3 Adol. & Ell. 
138, and Thomson v. Symonds, 5 T. R. 41.) 
Supposing it were alleged on the record, 
and admitted by the demurrer, that the 
name and date were upon the plate and 
the prints, still the statutes are inapplica- 
ble to the plate itself; they were not in- 
tended to protect it. Taking a man’s 
plate, and striking off copies is not with- 
in these statutes. The plate is protected 
by the common law. The object of these 
statutes is to prevent the making of base 
copies and piracies ; this is not a piracy. 
Murray v. Heath, (1 B. & Ad. 804,) deci- 
ded that the statutes do not apply to an 
engraving taken from a lawful original 
plate. 

Sir W. W. Follett, S. G.—The question 
under the statutes, 8 Geo. II., c. 13, and 
17 Geo. IIL., c. 57, is, whether a contract 
for assigning the copy-right, or passing 
away the profits in prints, is a binding one 
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without the formalities required by those 
statutes. The plaintiffs made an agree- 
ment with the defendant, that he should 
give them an engraving and the right to 
publish for fourteen years, and half the 
profits. That is not a legal contract with- 

out a note in writing signed by the defend- 
' ant in the presence of two witnesses. It is 
argued, that the statutes only apply where 
there has been a piracy of the original 
plate; but this question arises upon the 
second section of the former statute, which 
relates to the purchase of plates, and the 
assignment of the copy-right therein, ex- 
empting purchasers from the penalties of 
the act. By statute S Anne, c. 19, (for the 
protection of literary property,) every as- 
signment of copy-right must be in writing ; 
(Power v. Walker, 3 M. & S. 7;) where 
Lord Ellenborough said, “ If the license 
to publish, which is the lesser thing, must 
be in writing @ fortiori the assignment, 
which is the greater thing, must also be.” 
Here the plaintiffs are to publish, and 
have the whole power over the plate, only 
paying 50/. per cent; a bargain of this na- 
ture must be in writing. It is said, that 
the plea should contain an averment that 
the name and date are on the plate ; but 
such an averment ought to have been made 
by the plaintiff if it was important. 

In Brackwell vy. Harper, (2 Atk. 92,) 
Lord Hardwicke thought that the statute 
was merely directory as to the day of pub- 
lication being annexed at the foot of the 
print. Rowworth v. Wilkes, (1 Camp. 94,) 
is an authority to the same effect. Brooks 
v. Cock, was a demurrer to a plea in an 
action for penalties. Murray v. Heath, 
wasan actiun for piracy, this is fora breach of 
contract; in that case the second section 
was not adverted to. 

Sir F. Pollock, A. G., in reply —The 
modern case is opposed to the opinion of 
Lord Hardwicke. Murray v. Heath has 
made the law clear. There is no averment 
in the plea of any thing to show that the 
plate is within the act. 

Lord Denman, C. J., delivered the 
judgment of the court.—The latest autho- 
rity must prevail. If a person wishes to 
avail himself of the provisions in a statute, 
he must aver all that is necessary to bring 
him within the protection given by them 
with regard to the other points, we do not 
think it necessary to say any thing. 
Judgment for plaintiff, 





LAW OF ATTORNEYS. 


ATTORNEY AND CLIENT. 


Lord Repespate says, in his Treatise 
on Pleading, p. 153, 3d edit.; p. 189, 4th 
edit., “‘ Where bills have been filed to im- 
peach deeds, on the ground of fraud, attor- 
neys, who have prepared the deeds, and 
other persons, who have been concerned 
in obtaining them, have been frequently 
made defendants as parties to the fraud 
complained of, for the purpose of obtain- 
ing a full discovery, and no case appears 
in the book of a demurrer by such a party, 
because he had no claim of interest in the 
matter in question by the bill; and in the 
case of Le Texier v. The Margravine of 
Anspach, 15 Ves. 159, Lord Eldon says, 
“ Where an attorney, or other agent, is so 
involved in the fraud charged by the bill, 
that, though a reconveyance or other relief 
cannot be prayed against him, a court of 
equity will, rather than that the plaintiff 
shall not have his costs, order the agent to 
pay them; if he is made a party, the plain- 
tiff must pfay that he may pay the costs, 
otherwise a demurrer will lie.” In Bowles 
v. Stewart, (1 Sch. & Lef. 209,) Lord Re- 
desdale acted on the opinion expressed in 
his work on pleading, and in a late case, 
Beadles v. Burch, (4 M. & C. 332,) Sir 
Launcelot Shadwell, V. C., has held, that a 
solicitor, who has joined his client in prac- 
tising a fraud, may be made a co-defendant 
to suit, to set aside the transaction. 


MISCELLANEOUS. 

















A Judge in the stocks.—The celebrated Lord Cam- 
den, who was on avisit to Lord Dacre, was walking 
with a friend, and became desirous of becoming prac- 
tically acquainted with every thing that met his ob- 
servation ; among other objects that attracted his-at- 
tention was the parish stocks. ‘1 should like,” said 
his lordship, ‘ to try the effect of the stocks; open 
them for me, and let me judge of the nature of the 
punishment.” His friend did so; and his lordship 
was accordingly placed there ;—his friend being of 
a studious turn of mind, walked on and forgot where 
he had left his lordship. The Earl being unable to 
extricate himself, asked a countryman who was pass- 
ing to release him. “D’ant ee wish he me git it,’ 
said the Bumkin, “ee wur not put thare far naething.” 
In a case that was shortly afterwards argued before 
his lordship, a barrister, in the course of his address, 
treated the punishment of the stocks as being he! | 
slight.—‘ Stop,” said his lordship, “I have myself 
been in the stocks, and l assure you that the pun- 
ishment is no joke.” 





Errata.—In page 308, second column, last line but 
seven; for “ hope” read “ trope.’ 
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